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Memorandum 

From: Wanda Borges 

Date: 9/12/2013 

Re: KSL Media, Inc., T.V. 10’s, LLC, Fulcrum, 5, Inc. 

This memo serves three purposes: 

1. Provide a summary of the KSL Chapter 11 proceeding and initial details about the case 

2. Provide a discussion concerning WHAT DOES THE MEDIA DO ABOUT ADS THAT 
HAVE BEEN ORDERED PRE-PETITION BUT HAVE NOT YET RUN POST-PETITION? 

3. Provide a summary of my discussion with KSL’s counsel on the issue of the media being 
compelled to continue to run ads  

SUMMARY OF KSL PROCEEDING: 

Chapter 11 petitions were filed on September 11, 2013 in the United States Bankruptcy Court for the 
Central District of California, on behalf of the following related entities: 

KSL Media, Inc. – Case No. 1:13-bk-15929 
T.V. 10’s LLC – Case No. 1:13-bk-15930 
Fulcrum 5, Inc. – Case No. 1:13-bk-15931 
 
KSL Media, Inc. is 100% owned by KSL Media New York, Inc., which has not filed a chapter 11 
proceeding.  KSL Media New York, Inc. is 100% owned by Kalman Liebowitz, of Thousand Oaks, 
CA. 
 
The chapter 11 petition of KSL Media, Inc. is a “bare bones” petition.  No schedules have been filed.  
The list of creditors consists only of names and addresses.  The list of 20 largest creditors is 
summarized below.  I will provide the petition to whomever requests same, but am concerned it is a 
large document and may not transmit well to everyone. 
 
ESPN $4,198,504.44 
MacDonald Media 3,982,031.88 (2 separate amounts listed) 
FX Network 1,817,396.90 
Valassis 1,594,669.33 
Home Team Sports 1,294,105.45 
Comedy Central 1,166,541.70 
Turner Digital 1,150,000.53 
Lifetime 977,438.80 
Invention Channel d/b/a Telbrands 887,340.20 
NBC Sports Network 820,017.10 
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Golf Channel 773,871.48 
Wm Barr 700,141.00 
USA Network 677,792.55 
The Learning Channel 663,306.00 
Home & Garden TV 591,631.45 
E! Entertainment 569,511.90 
Travel Channel 565,250.00 
Animal Planet 555,063.60 
Food Network 550,743.05 
 
KSL Media’s Controller – Janet Miller-Allen – submitted a Declaration which was filed in 
conjunction with the Chapter 11 Petitions.  A copy of that Declaration is attached.   
The KSL Chapter 11 proceeding will be a liquidation and KSL intends to conduct an orderly “wind-
down” of its operations.  However, it appears that the only real operation which will be conducted is 
an orderly liquidation of the KSL, TV 10’s and Fulcrum 5’s assets. 
 
The Declaration states that Geoffrey Charness (controller of KSL between 2006 and 2010) embezzled 
money from KSL and committed criminal malfeasance “leading to tens of millions of dollars in 
damages and losses.”  A lawsuit entitled “KSL Media, Inc. v. Charness, et al” is pending in the 
California Superior Court for the County of Los Angeles, Northwest District.  Ms. Miller-Allen 
believes an active criminal investigation is also being conducted by the FBI.   KSL has hired the firm 
of Grobstein Teeple Financial Advisory Services to conduct a forensic accounting of KSL’s books 
and records.   
 
KSL also blames its demise on the loss of its biggest client – Bacardi.   
 
Unsecured creditors’ claims are estimated to be $95 million.  KSL has $32 million cash in hand and 
accounts receivable of $31 million.  The remaining assets are nominal, by comparison.   
 
WHAT DOES THE MEDIA DO ABOUT ADS THAT HAVE NOT YET RUN? 
 
A. The Automatic Stay provisions under Bankruptcy Code §362 (a) provide, in pertinent part:  
 
“a petition filed under … this title… operates as a stay… of … 
 
 (3)  any act to obtain possession of property of the estate or of property from the estate or 
to exercise control over property of the estate;” 
 
The unilateral termination of a contract has been deemed to be a violation of the automatic stay.  
 
B. Long-term contracts for the purchase of media time constitute executory contracts under the 
Bankruptcy Code.  A unilateral termination of these contracts can be found to be a violation of the 
automatic stay. 
 
Bankruptcy Code §365(a) permits a debtor to assume or reject any executory contract of the debtor.  
 
In her Declaration, Ms. Ms. Miller-Allen has stated that KSL will be “filing a motion to reject all of 
its client contracts.” 
 
Once those contracts are rejected, no further performance on the part of the media need be done.  Any 
moneys owed to the media will be a rejection claim and be granted the status of a pre-petition general 
unsecured creditor   
 

 
CONFIDENTIAL 
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DISCUSSION WITH KSL COUNSEL 
 
Rodger Landau and I had a lengthy conversation this afternoon concerning the question of media 
continuing to run ads for which they may never receive payment.   
 
1. Since the Declaration has stated that a motion to reject contracts will be filed, I asked how 
quickly that would be done.  I also suggested that perhaps it can be done by way of an Order to Show 
Cause and could we get the Bankruptcy Judge to issue an Order Authorizing all media to immediately 
cease further spots/flights. 
 
Mr. Landau did not agree with that.  He believes that if KSL were to ask for a cessation of future 
advertisements, the advertisers would have a claim against KSL, not just for moneys already paid, but 
for damages caused to the advertisers by the failure of the ads to run. 
 
The biggest problem is that KSL does not know how much has already been paid for and how much 
will not be paid by the advertisers until the ads have, in fact, run.  He expects a reconciliation of all 
accounts will take another at least 4 months. 
 
He would not commit as to when the motion to reject executory contracts would be filed. 
 
2. We discussed the possibility of an agreement to be worked out so that all media ads run post-
petition are to be paid post-petition as administrative expenses.  He would not agree to that because 
he said there is only $32 million in cash and he can’t agree to an unknown figure that could turn this 
case into one where the chapter 11 is administratively insolvent.  He wants the media to continuing 
running all ads, completely at their own risk of whether or not they will be paid for the ads to be run. 
This is a real “Catch 22”.  The concept of a creditor continuing to live up to the terms of an executory 
contract is that the chapter 11 debtor will benefit from the services being provided on a post-petition 
basis.  In this case, there is no operating chapter 11 debtor.  Therefore, the services will be provided 
but the only beneficiary will be the advertiser.  This will give KSL a basis to claim your post-petition 
ads should not be granted post-petition administrative status.  I don’t agree and believe these ads 
would benefit the KSL estate to enable an orderly liquidation.  However, this could end up for a court 
to decide. 
 
3. We discussed the appointment of a creditors’ committee which would work for the benefit of 
the unsecured creditors.  He believes a large firm will be selected to run the committee at great 
expense to the estate but with little additional benefit to the unsecured creditors and with no benefit to 
the media who are currently stuck with executory contracts. 
 
WHAT OPTIONS ARE AVAILABLE TO THE MEDIA? 
 
THE FOLLOWING ARE NOT RECOMMENDATIONS – THEY ARE MERELY 
RECITATIONS OF THE LEGAL OPTIONS WHICH ARE AVAILABLE TO YOU AND 
THE RISKS AND/OR BENEFITS WHICH ACCOMPANY EACH OF THOSE OPTIONS. 
 
1. STOP RUNNING ALL FUTURE ADS.  This is an option, but not a smart choice.  I would 
fully expect Mr. Landau will be prepared to file a motion to hold you in contempt for violation of the 
automatic stay.  At that point, even if you recommence running the ads, the Court could award costs 
to KSL 
 
2. CONTINUE RUNNING FUTURE ADS UNTIL THE MOTION TO REJECT THE 
EXECUTORY CONTRACTS HAS BEEN RULED UPON BY THE COURT.  This is an option, but 
it could prove to be an expensive option since we don’t know when the motion will be filed or how 
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fast the motion will be granted by the court.  We also don’t know if any advertisers will come 
forward and oppose such a motion and thus cause a further delay in a determination. 
 
3. IMMEDIATELY CONTACT THE ADVERTISERS ON EACH AND EVERY ONE OF 
YOUR CONTRACTS AND GET THE ADVERTISER TO ACKNOWLEDGE ITS DESIRE FOR 
THE ADS TO BE CONTINUED AND GET THE ADVERTISER TO COMMIT, IN WRITING, TO 
PAY FOR THOSE ADS.  This will be time consuming and cumbersome but in the long run, it can 
put money in your pocket for those ads and save you the time and grief of dealing with the 
Bankruptcy Court 
 
4. FILE A MOTION WITH THE COURT TO COMPEL THE DEBTOR TO DECIDE TO 
REJECT THE CONTRACT WITHIN TEN DAYS.  This will cost you money to file such a motion 
in court but it should prompt quick response from the court.  Once there is a determination, then your 
contract can be stopped.  If several of you get together, costs can be minimized. 
 
As I have been preparing this memo, it occurs to me that perhaps the best option for the creditors is to 
move, immediately, for a conversion of this case to a chapter 7 proceeding.  Mr. Landau argues that 
the reconciliation which is necessary to determine the amount of the general unsecured claims and to 
determine the amount of money owed to KSL can only be done by the KSL staff on hand.  He asserts 
that the reconciliation process of determining discrepancies is tremendous.   
 
The assets in this case consist of: 
 
Cash on hand 
Accounts receivable 
Litigation against Charness 
Potential Preferences (there seems to be a large – perhaps multi-million dollar potential preference 
against Cumberland Packing Corp.  Ms. Miller-Allen’s Declaration states that the “last multimillion 
dollar payment on the promissory note” to Cumberland was made “shortly before the Petition Date.” 
 
Since KSL has already ceased all operations, creditors should seriously and quickly discuss whether 
or not the appointment of a chapter 7 trustee is in the best interest of all creditors. 
 
I remain available to discuss any or all of this with you; and my firm is available to file any of the 
necessary motions which would be required in the Bankruptcy Court. 


